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FOR 


Mrs ANNE and MARY SELL E RS. 
10 THE 
CONDESCENDENCE of Jom Baown. 


| T was rather adventurous in the petitioner, to undertake to point out a ge- 
neral practice, contrary to the expreſs convention of parties, in the ſame 
terms with that which gives riſe to the preſent queſtion. No wonder he has 
failed in it. Had the reſpondents thought the merits of their caſe depended 
upon this, they could have inſiſted on its being a common practice, 4s it is 
a neceſſary precaution, to inſert clauſes of this kind in tagks of breweries. 
Indeed all the inſtances which the petitioner has called out to ſerve his own 
purpoſe, ſufficiently prove it. Your Lordſhips will not then pay any regard 


to an allegation about Mr BelPs opinion, which the reſpondents deny both 
in point of fact and relevancy. Mr Bell only ſaid, the utenſils, needed re- 


pair, but reſerved to aſter- conſideration, at whoſe expence. The petitioner 


ſays, he finds tacks where there is no obligation laid on the tenant. What 
then? where no obligation is laid, none can be fulfilled. But the reſpon- 


dents humbly contend, that the merits of their claim ly in the clear and ex- 


preſs ſtipulation contained in their tack : Pata ſunt ſervanda, more eſpecially 
when ſuch ſtipulations are in themſelves reaſonable. Nothing ſurely is more, 
reaſonable, than that the tenant ſhould be anſwerable for utenſils left in his 
own charge and management, common tear and wear being excepted, at the 
period of the tack: And, in this caſe, the tenant having it in his power to 


break'the tack at the end of every three years, and the rent mult be ſuppo- 


ſed low in proportion to the tenant's burden; whereas, on the other ſide, 
nothing could be more unreaſonable, than, contrary to an expreſs ſtipula- 
tion, to make the maſter liable to uphold utenſils entruſted to the tenant's - 


management, and no break in the maſter's power, be the tenant's abuſe of 
the utenſils ever ſo great; no rent could anſwer ſuch a riſk: And in the 
_ Caſe of breweries where the laſting: of utenſils, or the waſte of them, depends 


ſo much on the good or bad managenient of the tenant, the maſter would 


rather have a burden than a benefit, be the rent what it would. 


In reſpedt whereof, Sc. 8 
JOHN SW TN T o N, jun, 


: 
Mowatt 


oh. , 0 , . ”y ; | : 
* 


4 


* 


